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INTRODUCTION
On the late afternoon of November 9, 2016, the 32-year-old son and grandson of the
owners of Gibson's Bakery—an institution in the City of Oberlin—violently and unreasonably
attacked an unarmed 19-year-old Oberlin College student who he suspected of trying to steal two
bottles of wine from his family's store while purchasing another bottle with a fake ID. This
Bakery employee accosted the student inside the store, then chased the student out of the store
across West College Street and into Tappan Square, the green space that connects the College to
the City of Oberlin, where he placed the student in a chokehold in plain view of shocked
passersby.
The next morning, hundreds of individuals, primarily—but not exclusively—Oberlin
College students, organized outside of Gibson's Bakery to lawfully and peacefully protest the
attack by a local business on one of their own. Two Oberlin College employees—its Dean of
Students and chief liaison for community affairs—were present at the protests on behalf of the
College to help ensure that the students conducted themselves lawfully, in conjunction with local
law enforcement.
A year later and after several attempts by the College to assist in mediating the concerns
of Gibson's Bakery and aggrieved community members, the owners of the Bakery filed an eightcount complaint against the College and Dr. Meredith Raimondo, its Vice President and Dean of
Students ("Dean Raimondo"). The crux of Plaintiffs' initial allegations is that the College—in a
matter of hours overnight—affirmatively planned, orchestrated, encouraged, and participated in
the protests outside of Gibson's Bakery, including but not limited to, through the publication of a
flyer that called the Bakery a racist establishment. See Compl.

TT 34-54,

100-119, 139-148

(Count I — Libel; Count II — Slander; and Count V — Deceptive Trade Practices). But since

Plaintiffs did not discover any support for their theory, they have reversed course and blamed the
Defendants for not acting—for not restraining students from expressing their opinions--and for
not proclaiming that the Plaintiffs are not racist. (See D. Gibson Dep. at 88:11-14 ("They never
came out with a statement. . . . They just left it there."), 479:8-16 ("They should have at least
informed them [students] of their opinion that we have never shown signs of racism.").)
The Complaint also asserts five additional claims under Ohio law: tortious interference
with business relationships, Compl. ¶ 120-131; tortious interference with contracts, id. 1[11132138; intentional infliction of emotional distress, id. 1[¶ 149-156; negligent hiring, retention,
supervision, id. ¶¶ 157-160; and trespass, Id. 711161-166.
This case should be dismissed. Defendants did not defame Plaintiffs or violate any legal
duty owed to Plaintiffs. Further, the statements about which Plaintiffs are upset constitute
protected opinion speech. Most importantly, this lawsuit violates well -established public policy
that is at the core of our constitutional democracy

the right to protest.

Ohio law cannot force the College or Dean Raimondo to unlawfully encumber the free
speech of students or employees; or to speak on behalf of anyone else, even a business with as
storied of a history in Lorain County as Gibson's Bakery. Summary judgment must be granted
to Defendants as a matter of law. Plaintiffs are not entitled to relief and there are no genuine
issues of material fact upon which a reasonable trier of fact could find in their favor on any of the
eight claims.
FACTUAL BACKGROUND I
The Gibsons and Gibson's Bakery are well known within Oberlin and the surrounding
communities.
The Gibson family started what became Gibson's Bakery in 1885 with a pushcart.
Additional facts that pertain to one of Plaintiffs' claims will be addressed in that argument.
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(Compl. ¶ 7.) The family-owned business has been at its present location in the City of
Oberlin—directly across the street from the campus of Oberlin College—since 1905. (Id.) The
longevity of Gibson's Bakery—as chronicled in numerous newspaper articles over the past 70
years

has led the Bakery to become well known in the Lorain County area. (D. Gibson Dep.2

at 492:22-493:7; Ex. A to the Affidavit of Cary M. Snyder3 ("Snyder Aff.").) Lorain County
Court of Common Pleas Judge James L. Miraldi recently labeled the business an "institution" in
the community it serves. (Aug. 11, 2017 Hr'g. Tr. at 37:12-19, which is attached hereto as
Exhibit 30.).
Despite its storied history, some members of the Oberlin community viewed the Gibson
family, particularly Allyn D. Gibson ("Allyn Jr.")

the son and grandson of Plaintiffs David

Gibson and Allyn W. Gibson, respectively--as racist. (Ex. (1G & EL of Allyn Jr. Dep., attached
hereto as Exhibit 3.4) Additionally, the Bakery had adopted an "us versus them" mentality
toward Oberlin College students, a major customer group. (Compl. 1176.) Allyn Jr.--a frequent
poster on social media—often attacked "entitled" Oberlin students, contending that the Bakery's
relationship with Oberlin College students had devolved to the point where he did not trust
"about 85% of the students" who stepped foot inside the store (Ex. CC of Allyn Jr. Dep.,
attached hereto as Exhibit 3.) Before long, some non-white students reported that they had been
treated poorly and regarded with suspicion while inside the Bakery. (See Aug. 13, 2014 Yelp
Review by Mimi F., Ex. B to Snyder Aff.) These feelings of distrust between Gibson's Bakery
and its customers continued through the fall of 2016, by which point the annual revenues of
Gibson's Bakery had steadily declined by approximately 15% since 2013. (Damage Report —
2The excerpts cited herein of David Gibson's deposition are attached hereto as Exhibit 1. The full
transcript of David Gibson's deposition was filed with this Court on February 28, 2019.
The Affidavit of Cary M. Snyder and the exhibits therein are attached hereto as Exhibit 2.
The excerpts and exhibits cited herein of Allyn Jr.'s deposition are attached hereto as Exhibit 3. The full
transcript of Allyn Jr.'s deposition Was filed with this Court on February 28, 2019.
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Economic Damages Relating to Lost Profits, by Plaintiffs' expert, Frank J. Monaco, at p. 10,
which is attached hereto as Exhibit 4.)
Allyn Jr. violently assaults an unarmed Oberlin College student.
The fractured relationship between Gibson's Bakery and Oberlin College students
reached a crescendo on November 9, 2016, the day after the presidential election. Just before 5
p.m. on November 9, Allyn Jr., who is white, violently attacked Jonathan Aladin, an unarmed
black Oberlin College student, according to multiple witness accounts. (See Witness Statements
of Nicole Baxter-Green, Ruben Perry, Ana Goelzer, and Scott Medwid, Ex. C to Snyder Aff.).
Allyn Jr. suspected Mr. Aladin of attempting to pay for a bottle of wine with a fake ID and trying
to steal two other bottles of wine. (See Oberlin Police Dept. Offense Report of Incident No. 1600621 (the "Police Report"), p. 2, Ex. E to Snyder Aff.) Allyn Jr. put Mr. Aladin into a
chokehold and repeatedly tackled Mr. Aladin as Allyn Jr. pursued him into Tappan Square while
he attempted to -flee in front of many shocked witnesses. (Witness Statements of Nicole BaxterGreen, Ruben Perry, Ana Goelzer, and Scott Medwid, Ex. C to Snyder Aff.; Witness Statement
of Eli Forster, which is attached as Ex. F to the Affidavit of Meredith Raimondo ("Raimondo
Aff.").5) Two of Mr. Aladin's friends—black female Oberlin College students—soon intervened
and, after telling Allyn Jr. to let him go, tried to pry Allyn Jr. off Mr. Aladin. (Ex. C to Snyder
Aff.; Witness Statement of Eli Ferster, Ex. F to Raimondo Aff.)
Oberlin police officers arrived and arrested Mr. Aladin and his two friends, but did not
arrest Allyn Jr. (Police Report, p. 2, Ex. E to Snyder Aff; Ex. C to Snyder Aff.; Ptl. Feuerstein
Dep.6 at 52:19-23.) According to David Gibson, Allyn Jr.'s father and a storeowner, shortly after
these arrests, three Oberlin College students approached him in the Bakery and informed him
5The Affidavit of Meredith Raimondo and the exhibits therein are attached hereto as Exhibit 5.
The excerpts cited herein of Ptl. Feuerstein's deposition are attached hereto as Exhibit 6. The full
transcript of Ptl. Feuerstein's deposition was filed with this Court on February 28, 2019.
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that they intended to make their outrage as to Allyn Jr.'s. assault known. (D. Gibson Dep. at
123:25-126:1.)
Oberlin College students organize a protest outside of Gibson's Bakery.
By the night of November 9, 2016, the same day as the incident, a group of Oberlin
College students had organized a protest for the next morning outside of Gibson's Bakery.
(Email from ABUSUA7 (Nov. 9, 2016, 10:18 p.m.), Ex. A to the affidavit of Benjamin R.
Hockenhull ("Hockenhull Aff.").)8 On the morning of November 10, 2016, when Oberlin
College administrators learned of the students' plans, Tita Reed--the College's chief liaison for
community affairs—personally alerted Oberlin Police Lt. Michael McCloskey of the expected
protest. (Lt. McCloskey Dep.9 at 309:15-22.) Lt. McCloskey appreciated the advance notice
from the College. (Id. at 310:2-7.) In addition, given that the arrest by Oberlin police of the
three College students (but not Allyn Jr.) was under scrutiny and a target of the protestors, the
police wanted to and did use Oberlin College personnel as a resource to minimize interaction
between the protestors and law enforcement. (Id. at 320:18-322:5.) Ms. Reed, in her role as the
College's chief liaison for community affairs, also notified local businesses, including Gibson's
Bakery, that a protest was expected. (Reed Dep.1° at 60:16-61:10.)
Beginning late in the morning on November 10, 2016, and during the store's business
hours on the next day, a few hundred individuals gathered near Gibson's Bakery to protest Allyn
Jr.'s violent physical attack on a student, and to express their concerns over racial bias by the
ABUSUA is a black student organization that strives to promote a sense of community for black
students on the Oberlin College campus. See Protzman Dep. at 59:8-11. The excerpts cited herein of
Ferdinand Protzman's deposition are attached hereto as Exhibit 8. The full transcript of Protzman's
deposition was filed with this Court on February 28, 2019.
'The Affidavit of Benjamin R. 1-lockenhull and the exhibit thereto are attached hereto as Exhibit 7.
9 The excerpts cited herein of Lt. McCloskey's deposition are attached hereto as Exhibit 9. The full
transcript of Lt. McCloskey's deposition was filed with this Court on August 21, 2018.
I° The excerpts cited herein of Tita Reed's deposition are attached hereto as Exhibit 10. The full transcript
of Reed's deposition was filed with this Court on February 28, 2019.
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Bakery. (Ptl. Crossan Dep.11 at 21:25-22:16; Ptl. Feuerstein Dep. at 10:7-16, 40:18-22; Rehm
Dep.I2 at 62:7-13, 73:13-18.) The protesters, comprised largely, but not exclusively, of Oberlin
College students, held signs, chanted, and disseminated flyers that called Gibson's Bakery a
racist establishment. (See e.g., Ptl..Crossan Dep. at 12:4-7; C. James Dep.

3

at 98:14-16). David

Gibson and Allyn Jr., however, left town after the assault and were not present for any of the
protests. (D. Gibson Dep. at 287:24-288:4; Allyn Jr. Dep. at 176:19-177:4.) Later that same
day, the Oberlin College Student Senate passed a resolution decrying the Gibson's Bakery's
disregard for student customers. (Email from K. Dunbar to M. Krislov and M. Raimondo (Nov.
10, 2016, 11:15 p.m.) and Oberlin College Student Senate Resolution, Ex. C to Raimondo Aff.)
Ms. Reed and Dean Raimondo were present at the protests in their capacity as
employees of the College to help ensure the students avoided unlawful activity. (Krislov Dep.14
at 165:23-166:19; Raimondo Dep.ID at 197:5-16.)
Oberlin College responds.
Bon Appetit Management Company ("Bon Appetit") is Oberlin College's primary food
services vendor. (Comp1.1156; Raimondo Dep. at 102:9-12.) Prior to November 2016, Bon
Api3etit, at the direction of Oberlin College employees, purchased various items from Gibson's.
Bakery for use in Oberlin College's dining facilities, including donuts, pastries, cookies, and

11The excerpts cited herein of Ptl. Crossan's deposition are attached hereto as Exhibit 11 The full
transcript of Ptl. Crossan's deposition was filed with this Court on February 28, 2019.
12The excerpts cited herein of Constance Rehm's deposition are attached hereto as Exhibit 12. The full
transcript of Rehm's deposition was filed with this Court on August 21, 2018.
13The excerpts cited herein of Clarence James' depositions are attached hereto as Exhibit 13. The full
transcript of Clarence James' depositions was filed with this Court on August 21, 2018.
I4 The excerpts cited herein of Marvin Krislov's deposition are attached hereto as Exhibit 14. The full
transcript of Krislov's deposition was filed with this Court on February 28, 2019.
15 The excerpts cited herein of Meredith Raimondo's deposition are attached hereto as Exhibit 15. The full
transcript of Raimondo's deposition was filed with this Court on February 28, 2019.
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dough for making pizza. .(Gibson's Bakery Dep.16 at 38:12-39:23; Protzman Dep. at 170:23171:6.) In order to help deescalate student unrest toward Gibson's Bakery; Oberlin College
temporarily suspended its purchases from the Bakery, effective November 14, 2016 through
January 30, 2017, while seeking to work with the Gibsons to develop a mutually beneficial
resolution that would include the resumption of business. (Gibson's Bakery Dep. at 161:22162:2; Krislov Dep. at 198:2-110:10; Email from.. M. Krislov to Students, Faculty, and Staff
(Jan. 23, 2017, 4:32 p.m.), Ex. G to Raimondo Aff.)
LEGAL STANDARD
Summary judgment is appropriate when there is no genuine issue of material fact, the
movant is entitled to judgment as a matter of law, and reasonable minds can come to but one
conclusion, which is adverse to the party against whom the motion for summary judgment is
made. Civ.R. 56(C); Clough v. Haines, 9th Dist. Lorain No. 17CA011200, 2018-Ohio -2803, ¶ 3.
Under Civ.R. 56(E), the court should "analyze the evidence so as to ascertain whether an
actual need for a trial exists." Ormet Primary Alum. Corp. v. Employers Ins. of Wausau, 8$ Ohio
St.3d 292, 300, 725 N.E.2d 646 (2000). "[O]nly factual disputes that might affect the outcome
of the suit under the governing law will preclude the entry of a summary judgment." Perez v.
Scripps-Howard Broadcasting Co., 35 Ohio St.3d 215, 218-219, 520 N.E.2d 198 (1988). The
moving party has the initial burden to show the absence of a genuine issue of material fact and,
once this is satisfied, the non-moving party has a reciprocal burden to "set forth specific facts
showing that there is a genuine issue for trial." Messer v. S1,1171Ma Health System, 105 N.E.3d
550, 2018 -Ohio-372,1131 (9th Dist.).
Further, summary judgment is especially appropriate in claims implicating constitutional
'6 The excerpts cited herein of the Gibson's Bakery's deposition are attached hereto as Exhibit 16. The
full transcript of the Gibson's Bakery's deposition was filed with this Court on February 28, 2019.
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rights due to the "potential chilling effect which the threat of a lawsuit may have on the exercise
of First Amendment rights." Varanese v. Gall, 35 Ohio St.3d 78, 80, 518 N.E.2d 1177(1988);
Dupler v. Mansfield Journal Co., 64 Ohio St.2d 116, 120, 413 N.E.2d 1187 (1980). As
demonstrated below, Oberlin College is entitled to judgment in its favor as a matter of law.
THIS LAWSUIT SEEKS TO ABROGATE FUNDAMENTAL FEDERAL AND STATE
CONSTITUTIONAL RIGHTS OF FREEDOM OF EXPRESSION, FREEDOM OF
ASSEMBLY, AND FREEDOM OF ASSOCIATION
The relief Plaintiffs seek in this case is extraordinary. After 15 months of discovery, 49
witness depositions, and Oberlin College's production of more than 40,000 documents totaling
more than 250,000 pages, there is absolutely no evidence that Oberlin College or its authorized
agents defamed Plaintiffs. Plaintiffs seek, through expensive and lengthy litigation, to hold a
college liable for the independent peaceful exercise of federal First Amendment rights by the
institution's students and its employees acting in their personal capacities and outside the scope
of their employment. Such an outcome would be an egregious violation of public policy.
Fortunately, Plaintiffs' claims are barred as a matter of Ohio law. Oberlin College cannot be
held liable to Plaintiffs for the unauthorized speech and actions of third parties. Nor can Oberlin
College be held liable for failing to speak on the Gibsons' behalf. Similarly, as outlined herein,
Plaintiffs are unable to produce admissible evidence to create a genuine issue of material fact on
any of their eight claims alleged in the Complaint.
PLAINTIFFS' CLAIMS FAIL AS A MATTER OF LAW
I.

Oberlin College is not liable for the personal opinions of its students and employees.
A.

Oberlin College is not liable for the actions of its students.

Colleges or universities are not vicariously liable for the torts of their students because
they do not stand in loco parentis, meaning that they are not "charged, factitiously, with a

parent's rights, duties, and responsibilities." State v. Abubakar, 10th Dist. Franklin No. 11AP440, 2011 -Ohio -6299, at ¶ 9 (citing Stale v. Noggle, 67 Ohio St.3d 31, 33, 615 N.E.2d 1040
(1993)). While institutions of higher education formerly exerted significant supervision and
control over students and student activities, large scale shifts in the nature of college
environments in the mid-20th century led to the rejection of in loco parentis as a basis for
liability. See, e.g., Bradshaw v. Rawlings, 612 F.2d 135, 138-140 (3d Cir. 1979) (colleges used
to have an "authoritarian role" over their students, but now "students vigorously claim the right
to define and regulate their own lives. '),I7
Ohio courts have concluded that there is "no authority establishing that colleges and
universities act 'in loco parentis' with respect to their students[t A.M. v. Miami Univ.„ 2017Ohio -8586, 88 N.E.3d 1013, 1140 (10th Dist.),I8 Stated differently, there is "no requirement of
the law . . . placing on a university or its employees any duty to regulate the private lives of their
students, to control their comings and goings and to supervise their associations." Hegel v.
Langsam, 29 Ohio Misc. 147, 148, 273 N.E.2d 351 (C.P. Hamilton 197.1). Based on this wellsettled law, Oberlin College cannot be liable for the alleged actions of its students.
B.

Oberlin College is not liable for the independent actions of its employees.

An employer is not liable for the "independent, self-serving conduct of its
employee/agent which does not so facilitate its business," including for alleged defamatory
17See also, e.g., Baldwin v. Zoradi, 123 Cal.App.3d 275, 287 (Cal. App. Ct. 1981) (same); Smith v. Day,

538 A.2d 157, 159-160 (Vt. 1987) ("most college students . . . are adults and must take full responsibility
for their actions" and holding a university liable for its students' actions "would inevitably lead to

repressive regulations and a loss of student freedoms, thus contravening a goal of higher education: the
maturation of the students."); Campbell v. Bd. of Trustees of Wabash College, 495 N.E.2d 227, 232 (Ind.
App. 1986) ("Save for very few legal exceptions, [college students] are adult citizens, ready, able, and
willing to be responsible for their own actions.").
18Miami speaks in terms of negligence actions, but the principle applies with even greater force when
examining intentional torts such as defamation and slander. See Prosser on Torts, at 303 (5th Ed. 1984);
Dobbs, Law of Torts (2000) (noting that intervening intentional torts are generally not foreseeable enough
to give rise to a duty to intervene)..
9

comments made by its employees. Corradi v. Emmco Corp., 8th Dist. Cuyahoga No. 67407,
1996 WI., 65822, *3 (Feb. 15, 1996); see also Cooper v. Grace Baptist Church of Columbus,
Ohio, Inc., 81 Ohio App.3d 728, 737, 612 N.E.2d 357 (10th Dist. 1992) (giving a personal
opinion outside the scope of employment does not give rise to a defamation action against the
employer). An alleged defamatory statement is within the employee's scope of employment
when "made in the furtherance of [the employer's] business and under the general direction of
[the employer]." Lamson v. Firestone & Rubber Co., 9th Dist. Summit No. 14692, 1991 W.L,
35098, *3 (Mar. 13, 1991).
Plaintiffs cannot present any admissible evidence that an Oberlin College employee
acting within the scope of his/her employment, and under direction from the College's
administration, defamed them.
H.

Plaintiffs cannot force Oberlin College to speak.
Plaintiffs believe that Oberlin College should have taken one of three remedial

approaches: (1) instructed its students not to protest outside of Gibson's Bakery; (2) issued a
statement in the aftermath that neither Gibson's Bakery nor its owners are racist; or (3) retracted
a November 11, 2016 email sent to its students about the events at the Bakery. (See D. Gibson
Dep. at 88:11-14, 147:4-14, 155:19-23, 215;23-219:12, 479:8-16; Gibson's Bakery Dep. at
174:13-175:8, 264:11-21.) Plaintiffs cannot force Oberlin College to speak or adopt a viewpoint,
and Oberlin College cannot be forced to make others in its community—including students—do
so. Oberlin College is entitled to the same federal constitution protections enjoyed by other
citizens: the right to be free from governmentally imposed mandates that it speak or not speak.
See Citizens United v. Fed. Election Corn 'n, 558 U.S. 310, 329 (2010) (a corporation has a
constitutional right to speak). Similarly, a private entity, absent some contractual agreement,

10

does not have the legal right to force another entity to act or refrain acting on its behalf in
violation of their constitutionally protected rights. No Ohio law or other mandate permits private
actors to force Oberlin College to say anything--let alone to state that Plaintiffs are not racist.
To do so would vitiate the First Amendment, contravene public policy, impugn the tenets of
academic freedom, and abdicate responsibility for managing a college to unaffiliated third
parties. ,In short, the protest was a matter between Gibson's Bakery and the protestors. Oberlin
College had no obligation to inject itself into the debate beyond providing assistance to maintain
a safe environment for peaceful protest.
III.

Oberlin College had no duty to speak on behalf of Plaintiffs.
Similarly, Plaintiffs' unpleaded theory that Oberlin College breached a duty to them by

not teaching or informing its students that Plaintiffs are not racists, amounts to a claim of
'educational malpractice' which is not recognized in Ohio," even for student plaintiffs, let alone
individuals unaffiliated with a college or university. Buescher v. Baldwin Wallace Univ., No.
13-ev-2821, 2014 WL 1910907, *4 (N.D. Ohio May 12, 2014) (quoting Lemmon v. Univ. of
Cincinnati, 112 Ohio Mise.2d 23, 750 N.E.2d 668 (Ohio Ct. Cl. 2001)). In particular, a claim
based on a school's alleged failure to instruct—even when that inaction conflicts with the
guidance contained in a student handbook or brochure

is not cognizable under Ohio law. See

Baker v. Oregon City Schools Bd of Edn., 6th Dist. Lucas No. L-11-1109, 2012 -Ohio-972, 112,
5-6, 16 (an alleged to failure to instruct on a given subject or topic constitutes a non-actionable
claim for educational malpractice). None of Plaintiffs' claims can survive this motion on the
basis that Oberlin College or its employees, including Dean Raimondo, failed to act for
Plaintiffs' benefit.
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IV.

Oberlin College did not libel Plaintiffs (Count One).
Under Ohio law, statements of opinion are constitutionally protected speech and cannot

serve as the basis for a defamation claim. Scott v. News-Herald, 25 Ohio St.3d 243, 250, 496
N.E.2d 699 (1986); Section 11, Article I of the Ohio Constitution. -See also Wampler v. Higgins,
93 Ohio St.3d 111, 752 N.E.2d 962 (2091), syllabus (extending the free speech protections of the
Ohio Constitution to non-media defendants). The "determination of whether allegedly
defamatory language is opinion or fact is a question oflaw to be decided by the court." Vail v.
Plain Dealer Publishing Co., 72 Ohio St.3d 279, 280 649 N.E.2d 182 (1995) (emphasis added).
A cause of action for libel, or defamation in a writing, has five elements:
(1)
(2)
(3)
(4)
(5)

a false statement of fact was made;
the statement was defamatory;
the statement was published;
the plaintiff suffered injury as a proximate result of the
publication; and
the defendant acted with the requisite degree of fault in
publishing the statement.

Grubb & Assocs. LPA v. Brown, 2018-Ohio-3526,

N.E.3d

¶ 9 (9th Dist.). A statement may

be defamatory per se—which means some damages are presumed

if it tends to subject a person

to public hatred, ridicule, contempt or injure one in their trade or business. NE. Ohio Elite
Gymnastics Training Ctr., Inc. v. Osborne, 183 Ohio App.3d 104, 2009-Ohio-2612, 916 N.E.2d
484,117 (9th Dist.). Even so, a plaintiff must still prove all other elements, including but not
limited to, that the published statement is false and the defendant acted with the necessary degree
of fault. See id. at 411
9. Plaintiffs have identified five written statements that they allege are
defamatory:

12

(1)
(2)
(3)

(4)
(5)

the Flyer that students published at the protests (Ex. 10 of
Benjamin Lee Dep. ("the Flyer")19);
the November 10, 2016 resolution of the Oberlin College
Student Senate, which hung in the Student Senate's display
case in the College's student union (Compl. II81);
a November 11, 2016 email sent on behalf of former Oberlin
College President Krislov and Dean Raimondo to all students
(Email from M. Krislov and M. Raimondo to Students (Nov.
11,2016, 2:43 p.m.), Ex. D to Raimondo Aff.);
a post made by a faculty member of the Department of
Africana Studies on the Department's Facebook page
(Compl. IT49); and
a letter to the editor from Booker C. Peek, an emeritus
professor of Africana Studies, which was published in the
student newspaper after Plaintiffs filed this lawsuit.'

(Pls.' Objections and Answers to Oberlin College's First Set of Interrogatories, at Interrogatory
6(1), which are attached hereto as Exhibit 19.) None of these statements arc defamatory. And
among these, Oberlin College published only the November 11, 2016 email from former
President Krislov and Dean Raimondo.
A.

The alleged defamatory statements are protected opinions.

• The test to determine whether a statement constitutes protected opinion involves
examining the totality of the circumstances, which includes four factors: (1) the specific
language used; (2) whether the statement is verifiable; (3) the general context of the statement;
and (4) the broader context in which the statement appeared. Vail, 72 Ohio St.3d at 282. So that
they may be applied on a case-by-case basis, no single factor predominates over the others. id
Courts do not examine the alleged defamatory statements in isolation because the general context
in which the remarks are published may place the reader on notice that what is being read is the
opinion of the writer or, in the case of slander, the speaker. Wampler, 752 N.E.2d at 980. In
19 The exhibit cited herein of Benjamin Lee's deposition is attached hereto as Exhibit 18. The full
transcript of Benjamin Lee's deposition was filed with this Court on February 28, 2019.
20
Professor Booker C. Peek, Letter to the Editor, Oberlin Review, Dec. 1, 2017, available at
https://oberlinreview.org/15125/opinionsigibsons-links-black-people-to-anti-semitism/. (Ex. D to Snyder
Aff.)
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addition, truth is an absolute defense to a claim for defamation. R.C. 2739.02; Henson v. .
Henson, 9th Dist. Summit, No. 22772, 2005 -Ohio -6321, 1; 10.
1.

The Flyer is not defamatory.

Plaintiffs allege that the Flyer published at the protests is defamatory because it states that
Gibson's Bakery is a "racist establishment with a long account of racial profiling and
discrimination." (Compl. ¶ 102.) Plaintiffs appear to have abandoned the claim: that Oberlin
College played any part in the creation of the Flyer, as no evidence supports the claim.
Regardless, the Flyer does not support a libel claim against Oberlin College for five reasons:
Reason No, 1: The term "racist" and its iterations are opinions not subject to
verification.
Being called a racist and "accusations of ethnic bigotry are not actionable as defamation"
because, among other things, they cannot be verified as fact. Condit v. Clermont Cty. Review,
110 Ohio App.3d .755, 760, 675 N.E.2d 475 (12th Dist.). See also, e.g., Vail, 649 N.E.2d at 185186 (accusations of bigotry and homophobia were non-actionable); McNeil v. Ohio Dept. of
Rehab. & Corr., No. 2014-00813, 2015 WI, 5053726, *3 (Ohio Ct. Cl. Aug. 18, 2015) ("Indeed,
the statements that plaintiff is a racist and a booger-eating Muslim do not constitute defamation
per se."). Courts in other jurisdictions likewise hold that use of the term "racist" and similar
name calling are protected opinions because the term "racist is hurled about so indiscriminately
that it is no more than a verbal slap in the fact." Stevens v. Tillman, 855 F.2d 394, 402 (7th
Cir.1988).21 Further, if a statement lacks a plausible method of verification, the reasonable

See also, e.g., Forte v. Jones, No. 1:11-cv-0718, 2013 WL 1164929, at *6 (E.D. Cal. Mar. 20,
2013) ("[T]the allegation that a person is a "racist,". . . is not actionable because the term "racist" has no
factually-verifiable meaning.") (citing Overhill Farms, Inc. v. Lopez, 190 Cal.App.4th 1248, 1262 (2010)
("[C]harging a person with being racist, unfair or unjust—without more—{ . . . ] constitute mere name
calling and do not contain a provably false assertion of fact" as is required to state a claim for
defamation)); Smith v. Sch. Dist. of Philadelphia, 112 F.Supp.2d 417, 429-30 (E.D. Pa. 2000) (granting
motion for judgment on the pleadings because statement that plaintiff was "racist and anti-Semitic"

21
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reader will not interpret the statement as containing specific factual content. Scott, 25 Ohio St.3d
at 251-252.
The accusation in the Flyer that Gibson's Bakery is a "racist establishment with a long
account of racial profiling and discrimination" is an opinion not subject to verification as fact.
Plaintiffs' character witnesses, who are persons of color, each experienced some form of racism
in their lives, but they also agree that whether someone is racist, and whether someone believes
that they have been a victim of racism—are matters of opinion. (Patmon Dep.22 at 23:16-22,
104:7-15; E. Gaines Dep. 23 at 19:23-20:10; V. Gaines Dep.24 at 76:25-77:10.) Also, David
Gibson believes that at least some of the protestors legitimately expressed their opinions about
the Bakery treating people of color differently. (D. Gibson Dep. at 463:23-464:4.)
Allyn Jr. agrees that "people can have different opinions about race and racism and how
they are viewed and how others are viewed." (Allyn Jr. Dep. at 443:17-20.) In his view, the
protestors outside his family's store exemplified racism. (Id. at 369:10-15 — "I believe they
looked at me as a while [sic] male and segregated me as a race, and yes, I believe that they were
doing it as a racist — in a racist manner.") He has also expressed his opinion by calling at least
one person a "racist" in a Facebook comment. (Ex. KK of Allyn Jr. Dep, attached hereto as
Exhibit 3.) And yet, in Allyn Jr.'s mind, when he uses the term "racist," it is not defamatory; but
constituted protected opinion); Ward v. Zelikovsky, 643 A.2d 972, 983-84 (N.J. 1994) (reference to
plaintiffs as anti-Semitic constituted non-actionable name-calling); Covino v. Hagemann, 627 N.Y.S.2d
894 (Sup. Ct. Richmond Cty. 1995) (allegation of racism cannot be verified as true or false and is nonactionable); Rambo v. Cohen, 587 N.E.2d 140, 148-149 (Ind.App.1992) ("the phrase 'anti-Semitic' . . . is
not defamatory per se"); Raible v. Newsweek, 341 F.Supp. 804, 807 (W.D. Pa. 1972) ("to call a person a
bigot or other appropriate name descriptive of his political, racial, religious, economic or sociological
philosophies gives no rise to an action for libel").
22 The excerpts cited herein of Sharon Patmon's deposition are attached hereto as Exhibit 20. The full
transcript of Patmon's deposition was filed with this Court on February 28, 2019.
23 The excerpts cited herein of E. Gaines' deposition are attached hereto as Exhibit 22. The full transcript
of E. Gaines' deposition was filed with this Court on February 28, 2019.
24 The excerpts cited herein of V. Gaines' deposition are attached hereto as Exhibit 23. The full transcript
of V. Gaines' deposition was filed with this Court on February 28, 2019.
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when the protestors (16, it is defamatory. (Allyn Jr. Dep. at 462:19-463:17.) The law safeguards
Allyn Jr.'s right to express his opinions and hold this double standard. See e.g., Condit, 11 0
Ohio App.3d at 760.
In sum, the Flyer expresses a non-verifiable statement of opinion not actionable as libel.
Reason No. 2: The entirety of the Flyer confirms that it contains statements
of opinion.
The Flyer urged those who received it to "PLEASE STAND WITH US" in response to
the assault of "Allyn-Gibson" on a "nineteen y/o young man" who Mr. Gibson "chased,"
"choked," "tackled," and "restrained." (the Flyer, Ex. 10 of B. Lee Dep.) Eyewitness accounts
confirm this description of events. (Ex. C to Snyder Aff.) The Flyer also invites anyone who
has "been victimized by this establishment in any capacity. . . to stand with us in support of our
community member." (the Flyer, Ex. 10 of B. Lee Dep.) I fundreds of people then did join in the
protests outside of Gibson's Bakery. (Ptl. Feuerstein Dep. at 10:7-16, 40:18-22; Rehm Dep. at
62:7-13, 73:13-18; Ptl. Crossan Dep. at 21:25-22:9.) And some of those present at the protests
expressed that they had personally received "racist" treatment while in Gibson's Bakery.
(Raimondo Dep. at 16:9-22.) Plaintiffs have not presented any evidence to dispute that some or
all of the protestors believed they, or those they know, had been "victimized" by Gibson's
Bakery because neither Plaintiffs nor their character witnesses have spoken with any of the
protestors about their personal experiences inside the Bakery. (See, e.g., D. Gibson Dep. at
287:24-288:4; V. Gaines Dep. 147:21-24; E. Gaines Dep. at 92:11-15; Dr. Ebihara Dep.25 at
150:16-151:19; Patmon Dep. at 147:12-18.)
Further, the Flyer attempts to persuade readers not to buy items at Gibson's Bakery by
stating: "DON'T BUY." This form of advocacy—which urges readers to pursue a course of
25The excerpts cited herein of Dr. Roy Ebihara's deposition are attached hereto as Exhibit 21. The full
transcript of Dr. Ebihara's deposition was filed with this Court on February 28, 2019.
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action—can only be construed as opinion rather than objective fact. See Jorg v. Cincinnati Black
United Front, 153 Ohio App.3d 258, 792 N.E.2d 781, 2003 -Ohio-3668, If 23 (1st Dist.)
(Defendants' letter to a newspaper designed to "help publicize their boycott" is non-defamatory).
The Flyer constitutes protected opinion, rather than a false statement of fact.
Reason No. 3: The Flyer was handed out at a protest—the classic venue for
the expression of opinion.
The location and manner in which a statement is made influences whether the speech is
fact or opinion. "[D]ifferent types of writing have. . . widely varying social conventions which
signal to the reader the likelihood of a statement's being either fact or opinion." Scott, 25 Ohio
St.3d at 253. A protest, known for calls to action and invective, is the quintessential venue to
express—and read or hear—opinions. See Wampler, 752 N.E.2d at 981; Jorg, 2003 -Ohio-3668,

if 20 (a writing in the form of a "call to action" is protected opinion).

So is the public

dissemination of a flyer. Shriver v. Warman, 925 N.E.2d 2052, 2009-Ohio-7181, 1125 (C.P.
Clermont 2009) (an ordinary reader would find a flyer disseminated to the community to be
stating an opinion).
In situations where speech typically advocates for a particular viewpoint, such as in sales,
political elections, or on certain internet message boards, the statements are not defamatory. See,
e.g., DeVito v. Gollinger, 133 Ohio App.3d 51, 54-56, 26 N.E.2d 1048 (8th Dist. 1999)
(comments about an opponent for city council); SPX Corp. v. Doe, 253 F.Supp.2d 974, 981
(N.D. Ohio 2003) (comments on an internet message board). The protests outside of Gibson's
Bakery in November 2016 were no different. Plaintiff Allyn W. Gibson agrees that the Flyer
advocates and encourages a particular view. (Allyn W. Gibson Dep. at 608:18-24.) Individuals
who expressed an opposing view—that the Bakery had not engaged in racial discrimination—
were present throughout much of the protests. (Ptl. Feuerstein Dep. at 22:21-23:1, 45:3-11; Lt.
17

McCloskey Dep. at 157:9-25, 159:18-160:12.) Their presence contributed to the constitutionally
protected free exchange of opinions, of which the Flyer was a part.
Reason No. 4: Neither Oberlin College nor Dean Raimondo published the
Flyer.
Plaintiffs cannot present any evidence that anyone acting on behalf of Oberlin College
copied, published, or otherwise approved the Flyer. Plaintiff David Gibson does not know of
any such evidence. (D. Gibson Dep. at 364:17-365:6.) And David Gibson agrees that7—just as
only the employees he designates can speak on behalf of the Bakery—only those employees who
have authority to speak on behalf of the College can issue binding statements on its behalf. (Id.
at 511:7-12, 512:3-11; see also Allyn W. Gibson Dep. at 637:16-639:16.). For example, both
David Gibson and Allyn W. Gibson distanced their business from Allyn Jr.'s social media
comments—even those concerning the Bakery—by saying that Allyn Jr. does not speak for the
Bakery unless he is authorized to do so. (Gibson's Bakery Dep. at 227:1-17; Allyn W. Gibson
Dep. at 653:19-657:1.) In short, Oberlin College did not publish the Flyer, so Plaintiffs' libel
claim cannot proceed as a matter of law. See, e.g., Grubb & Assocs. LPA, 2018 -Ohio-3526, ¶ 9.
Dean Raimondo did provide one copy of the Flyer to Jason Hawk, a reporter/editor with
the Oberlin News Tribune, in response to his request for information about the protestors' action,
in which she clearly stated she could not speak for the protestors but understood that the
document contained their explanation. (Meredith Raimondo's Verified Answers and Responses
to Plaintiffs' Interrogatory No. 13, which is attached hereto as Exhibit 24.) That act does not
constitute publication under the law. See Vail, 72 Ohio St.3d at 282; Defendant Meredith
Raimondo's Brief in Support of Motion for Summary Judgment at Sec. I.A. Dean Raimondo,
therefore, is no more liable for sharing a third party's speech than a library which passes along a
publication to a patron that contains allegedly libelous material it did not create.
18

Reason No. 5: The Flyer restated a matter of public knowledge.
As noted above, the Gibson family and their Bakery were not unfamiliar with accusations
that they were racist—indeed, those accusations had persisted for years. (Ex. GG & LL of Allyn
Jr. Dep.; Aug. 13, 2014 Yelp review by Mimi F., Ex. B to Snyder Aff.) So, even fthe Court
finds that Oberlin College or Dean Raimondo somehow published the Flyer, its content remains
protected opinion. A defendant cannot be liable for repeating matters of public knowledge that
Plaintiffs cannot prove to be false. See R.C. 2739.02; Henson, 2005 -Ohio-6321, ill 10.
2.

The Student Senate Resolution is not defamatory.

The Oberlin College Student Senate—a group comprised entirely of Oberlin College
students—published its own Resolution. As noted previously, Oberlin College cannot be held
liable for the independent actions of its students. See supra Sec. I.A. And there is no evidence
that any College employees—including Dean Raimondo—authored, prepared, or were even
aware of the text of the Student Senate Resolution before it was circulated to students. (E.g., D.
Gibson Dep. at 403:16-405:20, 427:16-23; Allyn W. Gibson Dep. at 480:12-481:6; Email from
ABUSUA, Ex. A to Hockenhull Aff.) Nor is the Student Senate Resolution, as with the Flyer,
defamatory. The Resolution states that "Gibson's has a history of racial profiling and
discriminatory treatment of students and residents alike." (Oberlin College Student Senate
Resolution, Ex. C to Raimondo Aff.) Further, the account of assault by Allyn Jr. in the Student
Senate Resolution is consistent with the witness statements provided to the City of Oberlin
Police Department. (Compare Oberlin College Student Senate Resolution, Ex. C. to Raimondo
Aff., with Witness Statements of Nicole Baxter-Green, Ruben Perry, Ana Goelzer, and Scott
Medwid, Ex. C to Snyder Aff.)

19

3.

'File November 11, 2016 email from President Krislov and Dean
Raimondo is not defamatory.

On November 11, 2016, the College sent an email to its students under the names of
President Krislov and Dean Raimondo. (Email from M. Krislov and M. Raimondo to Students
(Nov. 11, 2016, 2:43 p.m.), Ex. D to Raimondo Atli) The email makes three references to
Gibson's Bakery or David Gibson, none of which are defamatory. First, the email acknowledges
that the "events at Gibson's Bakery" have been partly responsible for "a difficult few days" for
the community. (Id.) Second, the email states that "we have heard from students that there is
more to the story than what has been generally reported," but it makes no reference to what has
been reported, and therefore does not provide the reader with a frame of reference to interpret the
statement. (Id.) Finally, the email states that Tita Reed has reached out to "Mr. Gibson to
engage in dialogue that will ensure that our broader community can work and learn together in
an environment of mutual respect free of discrimination." (Id.) The email does not state--and
does not offer an opinion—on whether Gibson's Bakery or any of its employees in fact engaged
in discrimination, so it cannot be libelous.
Plaintiffs believe that the November 11, 2016 email defamed them because it
"perpetuated the racist statements" or "implied" that they are racists. (Gibson's Bakery Dep. at
172:15-173:3; D. Gibson Dep. at 346:14-21, 350:23-351:5, 359:11-19.) As noted above, the
email does not restate the contents of any alleged defamatory statements, including the Flyer, the
protestors' chants, or the Student Senate Resolution. The email refers generally to the "events at
Gibson's Bakery" and the desire to work and learn in an "environment of mutual respect free of
discrimination," but these comments do not constitute a re-publication of any alleged defamatory
statements. See In re Philadelphia Newspapers, LLC, 690 F.3d 161, 175 (3d Cir. 2012)
("[U]nder traditional principles of republication, a mere reference to an article, regardless how
20

favorable it is so long as it does not restate the defamatory material, does not republish the
material."). In addition, Ohio "does not recognize libel through implied statements." Krems v.
Univ. Hosp. of Cleveland, 133 Ohio App.3d 6, 12, 726 N.E.2d 1016 (8th Dist. 1999) (citation
omitted). The November 11, 2016 email is not defamatory, either on its own or by reference to
ongoing "events" or an environment "free of discrimination."
4.

The Department of Afrieana Studies Facebook Post is not defamatory.

The Department of Africana Studies has a Facebook page that its then-Department Chair
created on her own in approximately 2011. (Gadsby Dep.26 at 31:19-21.) Any faculty member
in the department has the ability to post content on this Facebook page. (Id. at 31:16-18.) In the
fall of 2016, one faculty member posted the following message on the Facebook page:
"Very Very proud of our students! Gibson's has been bad for decades, their dislike
of Black people is palpable. Their food is rotten and they profile Black students. NO
MORE!"
(Compl. ¶ 49.) Unlike the Flyer, this post does not use the term "racist," nor does it imply that
Gibson's "profile[s] Black students" to the exclusion of members of any other race or
demographic, such as non-students. To the extent Plaintiffs want to argue this post is similar to
the Flyer, it is not defamatory for all of the same reasons. See supra Sec. 1V.A.1. Further, the
reference to Gibson's food being "rotten" is likewise a quintessential opinion that, if deemed
defamatory, would subject every professional and amateur food critic to a lawsuit each time he
or she wrote a less than glowing review. Finally, Plaintiffs have presented no evidence that
anyone directed this faculty member to post this message on behalf of the College. See supra
Sec. I.B.
26 The excerpts cited herein of Meredith Gadsby's deposition are attached hereto as Exhibit 25. The full
transcript of Gadsby's deposition was filed with this Court on February 28, 2019.
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5.

Booker C. Peek's Letter to the Editor Published in the Oberlin
Review on December 1, 2017 is not defamatory.

On December 1, 2017, the Oberlin Review, a student newspaper at the College, published
a letter to the editor from Booker C. Peek, a retired professor. (See Professor Booker C. Peek,
Gibson's Links Black People to Anti-Semitism, Dec. 1, 2017, Ex. D to Snyder Aff.) In the letter,
Mr. Peek states that his "observations are based solely upon the town newspaper's account of
Gibson's lawsuit," meaning Plaintiffs' legally meritless libel claims have come full circle:
Plaintiffs seek to pursue a defamation claim for Mr. Peek's comments on their own lawsuit. Mr.
Peek does not identify the "newspaper account" he relied upon, but he is certainly free to
comment on Plaintiffs' lawsuit, which, at least in Mr. Peek's mind, raised a link between black
people and anti-Semitism. (Id.; see also Compl. ¶J 11-14.)
In any event, Plaintiffs have now dropped Mr. Peek's letter from their libel claim. David
Gibson, on behalf of Gibson's Bakery, admitted that Mr. Peek "doesn't have anything to do with
the lawsuit" and that Oberlin College did not authorize Mr. Peek to write this letter. (Gibson's
Bakery Dep. at 224:25, 226:11-22.) Further, Mr. Peek retired from the College a year before his
letter was published, so his statements cannot be attributed to Oberlin College. (Affidavit of
Joseph Vitale ("Vitale's Aff.") ¶ 3, which is attached hereto as Exhibit 26.)
B.

Neither Oberlin College nor its agents acted with actual malice.

Summary judgment must be granted because Plaintiffs cannot prove that Oberlin College
or Dean Raimondo published any statements with the required degree of fault. Grubb & Assocs.
LPA, 2018 -Ohio-3526, If 9. In defamation claims, public figures, or limited purpose public
figures such as the Plaintiffs, "must show by clear and convincing evidence that the statements
were made with actual malice, that is, with knowledge that the statements were false or with
reckless disregard of whether they were false or not." Daubenmire v. Sommers, 156 Ohio
22

App.3d 322, 2004-Ohio-914, 805 N.E.2d 571, II 90 (12th Dist.) (citing New York Times Co. v.
Sullivan, 376 U.S. 254, 279-280 (1964)). This high evidentiary standard provides breathing
space for comment about public figures and issues of public concern. New York Times, 376 U.S.
at 2'71-72.
"The determination of whether or not a party is a public figure is a matter ()flaw."
Kassouf v. Cleveland Magazine City Magazines, 142 Ohio App.3d 413, 421, 755 N.E.2d 976
(11th Dist. 2001) (emphasis added). Two considerations inform whether a plaintiff is a public
figure: "the plaintiff's access to the media, and the extent to which the plaintiff, by virtue of his
position in the community or involvement in a particular matter of public concern, can be said to
invite public comment and attention." Worldnet Software Co. v. Gannet Satellite Info. Network,
Inc,, 122 Ohio App.3d 499, 507, 702 N.E.2d 149 (1st Dist. 1997). Plaintiffs have had frequent
access to the media, both before and after the protests in November 2016. (E.g., Ex. A to Snyder
Aff; Ex. 6 of Hawk Dep.27) Plaintiffs also invite public comment and attention by virtue of
having operated a bakery on one of the main streets in the City of Oberlin for more than a
century, leading a judge in this court to refer to Gibson's Bakery as an "institution." (Compl. at
IN 6-8; Ex. 30, Aug. 11, 2017 Hr'g. Tr. at 37:12-19.) Further, David Gibson has spent
approximately 30 years in public service as a member of the City of Oberlin Planning
Commission or the subdivision review for the Lorain County Planning Commission. (D. Gibson
Dep. at 483:18-22, 487:6-17.) Plaintiffs are public figures.
Even if Plaintiffs are not deemed general-purpose public figures, Plaintiffs must still
satisfy the actual malice standard because they are limited-purpose public figures. In the Ninth
District, one who "voluntarily injects himself or is drawn into a particular public controversy"
The exhibit cited herein of Jason Hawk's deposition is attached.hereto as Exhibit 27. The full transcript
of Hawk's deposition was filed with this Court on February 28, 2019.

27
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becomes a public figure for a limited range of issues. Gilbert v. WN1R 100 FM, 142 Ohio
App.3d 725, 736, 756 N.E.2d 1263 (9th Dist. 2001); see also Dattbeninire, 2004 -Ohio-914, If 89
(one is a limited-purpose public figure if there is public controversy, the plaintiff played a
sufficiently central role in the controversy; and the alleged defamation was germane to the
plaintiffs involvement in that controversy).
Plaintiffs became limited-purpose public figures when Allyn Jr., acting on behalf of
Plaintiffs and their business, left the Bakery and repeatedly pursued and assaulted an unarmed
Oberlin College student in a public square in full view of its customer base: Oberlin College
students. (Witness Statements of Nicole Baxter-Green, Ruben Perry, Ana Goelzer, and Scott
Medwid, Ex. C to Snyder Aff.) The protestors identified the violent assault by Allyn Jr. as the
catalyst for the public controversy that led hundreds of students and community members to
protest outside of Gibson's Bakery. (the Flyer, Ex. 10 of B. Lee Dep.; Email from ABUSUA,
Ex. A to Hockenhull Aff.) .Plaintiffs therefore must show that Defendants not only published
allegedly defamatory statements, but that they did so with actual malice. And the record
contains no evidence that Oberlin College published any of these statements, let alone clear and
convincing evidence that Plaintiffs did so with "knowledge that [the statements were] false or
with reckless disregard of whether [they were] false or not." New York Times, 376 U.S. at 280.
Summary judgment must be granted on Plaintiffs' defamation claims.
In addition, upon dismissal of the defamation claims, Plaintiffs' derivative claim of
intentional infliction of emotional distress (IIED)—which is based entirely on the allegedly
defamatory statements—must also be dismissed. Ferreri v. Plain Dealer Publishing Co., 142
Ohio App.3d 629, 644, 756 N.E.2d 712 (8th Dist. 2001); Prior v. Mukasey, No. 3:08CV994,
2008 WL 5076821, *3 (N.D. Ohio Nov. 21, 2008).
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V.

Oberlin College did not slander Plaintiffs (Count Two).
Slander refers to spoken

as opposed to written

allegedly defamatory statements, but

the elements a plaintiff must prove are otherwise the same. McPeek v. Leetonia Italian-Am.
Club, 174 Ohio App.3d 380, 2007-Ohio-7218, 882 N.E.2d 450,11 8 (7th Dist.). Plaintiffs have
identified two categories of spoken statements they claim are defamatory: those made (1) during
the protests; and (2) by tour guides who provide campus tours near Gibson's Bakery. (Comp1.1111
78-79; Pls.' Objections and Answers to Oberlin College's First Set of Interrogatories, at
Interrogatory 6(1), Ex. 19.)
At the demonstrations, protestors—none of whom were authorized to speak on behalf of
the College—chanted: (1) "Wake up, stay woke"; (2) "No justice, no peace, I"'" the racist
police"; and (3) other statements that overlapped with the Flyer that "had the effect of calling
Gibson's Bakery a racist establishment." (E.g., Feuerstein Dep. at 13:2-20, 84:23-4; C. James
Dep. at 94:3-7.) These statements are not slanderous for the same reasons that the Flyer and
other written statements are not libelous. See supra Sec. IV. Importantly, there is no dispute that
neither the College nor its authorized agents made any of these statements. Plaintiffs' slander
claim therefore must be dismissed to the extent it is based on the spoken words of the protestors.
Similarly, Plaintiffs cannot present any evidence that Oberlin College directed one of its
tour guides to call Gibson's Bakery a "racist establishment" that "assaults students" while on a
tour. (Compl. lj 78.) Oberlin College students do provide campus tours under the auspices of the
Office of Admissions, but it is also common for individual students, including those hosting
friends or prospective students, to provide tours on their own. (Affidavit of Manuel Carballo
("Carballo Aff.") ¶ 4, which is attached hereto as Exhibit 28.) Student tour guides often share
their personal stories with tour groups. (Id. at (115.) Oberlin College has never authorized or
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encouraged .its tour guides to say anything negative about Gibson's Bakery or any local business.
(Id. at II 6.) If any tour guide has done so, they acted outside the scope of their employment and
Oberlin College cannot be liable for any such statements. (Id. at 11.8.; see supra Sec. I.B.)
The above statements are neither false statements of fact, nor defamatory. See Grubb &
Assocs., 2018 -Ohio-3526, IT9; see supra Sec. IV.A.1. Witness statements support the assertion
that Allyn Jr. assaulted Mr. Aladin. (Ex. C to Snyder Aff.) Further, the College would not direct
its tour guides to make such statements, which would contravene its business interests. Oberlin
College seeks to admit and recruit qualified prospective students. Permitting tour guides to
criticize local businesses would frustrate this objective. In other words, tour guides warning
prospective students that Plaintiffs are racist would not be "in the furtherance of [Oberlin
College's] business. . . ." Lamson v. Firestone & Rubber Co., 9th Dist. Summit No. 14692,
1991 WL 35098, *3 (Mar. 13, 1991).
There is no issue of fact for Plaintiffs' slander claim because any alleged statements were
protected opinion, not made by Oberlin College employees, or not made by anyone acting within
the scope of their employment.
VI.

The Deceptive Trade Practices Act claim fails as a matter of law (Count Five).
Plaintiffs base their Ohio Deceptive Trade Practices Act (ODTPA) claim on the same

allegedly defamatory statements that comprise their libel and slander claims. (Compare Compl.
If 102 (Libel) & ¶ 1.12 (Slander) with ¶ 140 (ODTPA).) Plaintiffs do not identify the specific
subsection of the ODTPA they allege Oberlin College violated. (Compl. lf 142.) Regardless,
ODTPA claims based on purported reputational harm are analyzed in the same manner as
defamation claims. See Northeast Ohio Coll. of Massotherapy v. Burek, 144 Ohio App.3d 196,
205, 759 N.E.2d 869 (7th Dist. 2001) ("In order to prevail on a claim of deceptive trade practice,
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a plaintiff must show that the defendant made afalse representation offact.") (emphasis in
original). Plaintiffs' ODTPA claim fails for the same reasons as their libel and slander claims.
See supra Sec. IV-V.
VII. Oberlin College did not tortiously interfere with a non-existent contract nor could it
tortiously interfere with itself (Count Four).
Plaintiffs' allegations for this claim are limited to its dealings with Bon Appetit, which
purchased goods from Gibson's Bakery on behalf of Oberlin College at the direction of the
College. (Compl. '1 56; 132-138.) A claim for tortious interference with contracts requires
Plaintiffs to show: (1) the existence of a contract, (2) the wrongdoer's knowledge of the contract,
(3) the wrongdoer's intentional procurement of the contract's breach, (4) the lack of justification,
and (5) resulting damages. Fred Siegel Co., L.P.A. v. Arter & Hadden, 85 Ohio St.3d 171, 176
707 N.E.2d 853 (1999). This claim fails as a matter of law for four reasons.
First, no written contract existed between Gibson's Bakery and Bon Appetit, so there was
no contract with which the College could possibly interfere. (Gibson's Bakery Dep. at 148:1925; Schilens Dep.28 at 12:9-14; Protzman Dep. at 146:5-12.). As a result, Gibson's Bakery does
not believe that Oberlin College, through Bon Appetit ever had an obligation to purchase items
from the Bakery. (Gibson's Bakery Dep. at 130:11-131:5.)
Second, even if a contract existed between Gibson's Bakery and Bon Appetit, no one at
Oberlin College had knowledge of any such contract. (See Protzman Dep. at 170:23-171:2.)
•

Third, as principal, Oberlin College cannot interfere with any purported contract entered

into by its agent. Tortious interference with a contract "must be by someone who is not a party
or agent of the party to the contract or relationship at issue." Boyd v. Archdiocese of Cincinnati,
2d Dist. Montgomery No. 25950, 2015 -Ohio-1394, ¶ 31 (emphasis in original) (citing Condon v.
The excerpts cited herein of Jean Schilens' deposition are attached hereto as Exhibit 17. The full
transcript of Schilens' deposition was filed with this Court on February 28, 2019.
28
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Body, Vickers & Daniels, 99 Ohio App.3d 12, 22, 649 N.E.2d 1259 (8th Dist.1994)).
"One of the most important features of the agency relationship is that the principal itself
becomes a party to contracts that are made on its behalf by the agent." Willoughby Hills Dev. &
Distribution, Inc. v. Testa, -- N.E.3d

2018-Ohio-4488, ¶ 27 (emphasis in original); Cincinnati

Golf Mgt., Inc. v. Testa, 132 Ohio St.3d 299, 2012-Ohio-2846, 971 N.E.2d 929, ¶ 23 (same).
Here, Bon Appetit acted as Oberlin College's agent in its dealings with Gibson's Bakery.
Section 1.2 of the Management Agreement between Oberlin College and Bon Appetit provides:
"Agency Relationship. Bon Appetit shall act as agent for Oberlin [College] in the management
of the Food Service operation. . . . Bon Appetit shall purchase food and supplies in Bon
Appetit's name and shall pay the invoices." (Management Agreement, Ex. B to Raimondo MI)
Any purchases that Bon Appetit made from Gibson's Bakery occurred at the instruction, and for
the exclusive benefit, of Oberlin College. So, even if the Court accepts that Gibson's Bakery had
a contract with Bon Appetit, the claim still fails because the College is a party to that contract.
See, e.g., Boyd, 2015-Ohio-1394,1131.
Fourth, Oberlin College justifiably directed Bon Appetit to stop purchasing items from
Gibson's Bakery after the protests in November 2016 to help quell student unrest and to promote
a mutually beneficial resolution following the violent attack by Allyn Jr. on an unarmed student.
(Krislov Dep. at 108:2-110:10.) Oberlin College was likewise justified in cancelling Bon
Appetit's orders after the lawsuit was filed given that it had no contract with the Bakery and thus
no obligation to keep doing business with a vendor that filed suit against it and demanded $30
million. See Fred Siegel, 85 Ohio St.3d at 176 (plaintiff must show a lack of justification to
prevail on its claim).
Finally, this claim must also be dismissed as to Plaintiffs David Gibson and Allyn W.
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Gibson. Neither of them have identified any contract that they—as opposed to Gibson's
Bakery—were parties to that has been breached. Only Gibson's Bakery could assert this claim,
which fails as a matter of law anyway. See Miller v. Med. Mut. of Ohio, 5th Dist. Coshocton No.
2012CA0020, 2013 -Ohio-3179, ¶ 35 (dismissing tortious interference claim when the plaintiff
failed to identify any contract between himself and the defendant).
VIII. Oberlin College did not tortiously interfere with Plaintiffs' business relationships
(Count Three).
Plaintiffs. allegations in support of this claim overlap with those of their defamation and
tortious interference with contract claims. This claim fails for all of the same reasons.
The elements for tortious interference with a business relationship are: "(1) a business
relationship, (2) known to the tortfeasor,.(3) an act by the tortfeasor that adversely interferes with
that relationship, (4) done without privilege and (5) resulting in harm." Telxon Corp. v. Smart
Media of Delaware, Inc., 9th Dist. Summit, 2005 -Ohio-4931,

If 88.

Plaintiffs allege that Oberlin

interfered with Gibson's Bakery's business relationships with its customers, including Bon
Appetit. (Compl. ¶j 121-129.)
As an initial matter, other than Oberlin College's cessation of its orders from the Bakery
through Bon Appetit, Plaintiffs cannot identify anyone who has stopped patronizing the Bakery.
(Gibson's Bakery Dep. at 207:25-208:5.) In any event, none of the aforementioned alleged
tortious actions can be attributed to Defendants. And even 11—any actions could be attributed to
Defendants, Defendants were privileged to: (i) express their opinion regarding Gibson's Bakery,
see supra Secs. IV & V; (ii) direct Bon Appetit to stop purchasing items from the Bakery, see
supra Sec. VII; and (iii) have Oberlin College administrators present at the protests to help
ensure the safety of students, see Krislov Dep. at 165:23-166:19; Raimondo Dep. at 197:5-16.
Further, Plaintiffs cannot force the College to speak and declare that Plaintiffs are not racists.
29

See supra Secs. II & III. In addition, this claim must be dismissed as to Plaintiffs David Gibson
and Allyn W. Gibson. Any prospective business relationship would have been between Gibson's
Bakery--not David Gibson and Allyn W. Gibson as individuals—and unidentified third parties.
Miller, 2013-Ohio-3179, If 36.
IX.

Oberlin College did not engage in extreme or outrageous behavior toward Plaintiffs
and is not liable for non-existent severe emotional distress (Count Six).29
As discussed above, Plaintiffs' derivative TIED claim—which is entirely based on the

allegedly defamatory statements

must be dismissed once summary judgment is granted on

Plaintiffs' defamation claims. See supra 1V.B. Even if the TIED claims were not contingent on
Plaintiffs' defamation claims, they should nonetheless be dismissed. A plaintiff asserting IIED
must prove "(1) that the defendant intended to cause the plaintiff serious emotional distress, (2)
that the defendant's conduct was extreme and outrageous, and (3) that the defendant's conduct
was the proximate cause of plaintiff's serious emotional distress." Hol,t)kin.y V. Walsh Jesuit High
School, 9th Dist. Summit No. 26438, 2013 -Ohio-917, ¶ 29 (quotation omitted). Plaintiffs cannot
satisfy any element—let alone all three elements

to raise a genuine fact issue.

First, Defendants did not cause, or even intend to cause, Plaintiffs serious emotional
distress, and Plaintiffs cannot produce any contrary evidence. Dean Raimondo's and Tita Reed's
presence at the protests—as verified by the acting chief of police at the time--helped keep the
protests peaceful. (Email from J. Torres to M. Raimondo (Nov. 11, 2016, 12:07 p.m.), Ex. E to
Raimondo Aff.) Nor have Plaintiffs shown that either Dean Raimondo or Ms. Reed intended to
harm Plaintiffs. The College resumed buying products from Gibson's Bakery within about ten
weeks of the protests. (Email from. M. Krislov to Students, Faculty, and Staff (Jan. 23, 2017,
4:32 p.m.), Ex. G to Raimondo Aff.) Further, President Krislov, Dean Raimondo, and other
This claim is limited to Plaintiffs David Gibson and Allyn W. Gibson. Gibson Bros. Inc., has not
brought an IIED claim. (Compl. ¶ 150, 155.)
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College administrators made it a priority to try to help the Bakery thrive, including restoring its
relationship with Oberlin College students. (Protzman Dep. at 256:24-257:1, 259:11-24,260:18261:7; Krislov Dep. at 418:3-419:1)
Second, Defendants did not engage in any "extreme and outrageous" conduct, which
must be "so outrageous in character, and so extreme in degree, as to go beyond all possible
bounds of decency, and to be regarded as atrocious,. and utterly intolerable in a civilized
community." Howkins, 1130. Plaintiffs cannot even pretend to satisfy this standard. For
example, the longtime manager of Gibson's Bakery, Jean Schilens, who has worked there for 26
years, including during the protests, believes that, as a parent of two college students---Oberlin
College had an obligation to ensure the safety of its students. (Schilens Dep. at 97:1-98:23.) The
Oberlin Police likewise appreciated having Oberlin College personnel at the protests. (Lt.
McCloskey Dep. at 320:18-322:9; see also Raimondo Dep. at 195:6-11; Reed Dep. at 56:2257:18.) Further, the College resumed buying products from Gibson's Bakery in January 2017.
(Email from. M. Krislov to Students, Faculty, and Staff (Jan. 23, 2017, 4:32 p.m.), Ex. G to
Raimondo Aff.) None of this conduct goes "beyond all possible bounds of decency." Rather,
the College actively sought to help Gibson's Bakery.
Third, Plaintiffs have not shown that they suffered "serious emotional distress," let alone
that Defendants caused any such distress. The term "serious emotional distress" only applies to
an "emotional injury that is both severe and debilitating, causing a reasonable person, normally
constituted, to be unable to cope adequately with the mental distress engendered by the
circumstances of the case." Haefka v. W. W. Extended Care, 9th Dist. Lorain No. 01CA007863,
2001 WL 1509200, *3 (Nov. 28, 2001). In addition, the Court's May 31, 2018 Order undercuts
Plaintiffs' claim. There, the Court ruled that, following an in camera review of Plaintiffs'
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medical records, none of those records are "causally or historically" related to Plaintiffs' claim of
I1ED so as to be discoverable by Defendants. (Order dated May 31, 2018.) Thus, Plaintiffs face
the mountainous hurdle of seeking to prove a "severe. and debilitating" emotional injury without
any medical evidence.
Fourth, Plaintiffs allege that Defendants' conduct led to "Plaintiffs' psychic and physical
injuries." (Compl. ¶ 153.) The Complaint does not refer to David Gibson suffering any physical
injuries and the Court prohibited discovery into his physical condition. (Order dated May 31,
2018.) As for Allyn W. Gibson, Plaintiffs cannot produce any evidence----beyond their
unfounded suppositions

that Defendants caused the injuries that Allyn W. Gibson sustained

when he fell in his apartment in May 2017 (six months after the protests) after an unidentified
intruder allegedly knocked on his door and windows one night. (Compl. ¶ 90.) David Gibson
admits that only his father, Allyn W. Gibson, has knowledge about the circumstances of his fall.
(D. Gibson Dep. at 35:5-9.) And Allyn W. Gibson does not know who banged on the outside of
his apartment. (Allyn W. Gibson Dep." at 109:15-18 ("Q. So you don't know who it is and you
don't have any suspicions about who it might be? A. No.").) No one has been arrested in
connection with the event at Allyn W. Gibson's apartment. Oberlin Police Lt. Michael
McCloskey, who spoke in advance with Plaintiffs' counsel about the content of his deposition,
testified that it would be "speculation for someone to say" that Oberlin College was responsible
for the injuries that Allyn W. Gibson sustained. (Lt. McCloskey Dep. at 206:17-207:9, 327:210.) Moreover, Allyn W. Gibson testified that his mental health is fine. (Allyn W. Gibson Dep.
at 171:20-172:10.)
There is no fact dispute that Defendants neither intended to nor did cause Plaintiffs'
The excerpts cited herein of Allyn W. Gibson's depositions are attached hereto as Exhibit 29. The full
transcript of Allyn W. Gibson's depositions was filed with this Court on February 28, 2019.
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emotional distress.
X.

Oberlin College's selection and supervision of Dean Raimondo did not violate any
duty owned to third parties (Count Seven).
Plaintiffs focus their negligent hiring, retention, and supervision claim on Dean

Raimondo. (Compl.

71158-159; Gibson Bakery Dep. at

179:15-16 -- "[T-lhe only claim for

negligent hiring is with respect to Meredith Raimondo.") To prevail on this claim, Plaintiffs
must establish:
(1) the existence of an employment relationship;
(2) the employee's incompetence;
(3) the employer's actual or constructive knowledge ofsuch
incompetence;
(4) the employee's act or omission causing the plaintiffs injuries;
and
(5) the employer's negligence in hiring or retaining the employee
as the proximate cause of plaintiff's injuries.
Collins v. Flowers, 9th Dist. Lorain, 2005-Ohio-3797,¶ 32 (emphasis added). Liability for
negligent hiring, retention, or supervision arises only where an "employer chooses to employ an
individual who 'had a past history of criminal, tortious, or otherwise dangerous conduct about
which the [employer] knew or could have discovered through reasonable investigation.'
Abrams v. Worthington, 169 Ohio App.3d 94, 2006-Ohio-5516,

IT14 (10th Dist.) (quoting Byrd

v. Faber, 57 Ohio St.3d 56, 61, 565 N.E.2d 584 (1991)); see also levack v. McNaughton, 9th
Dist. Lorain No. 06CA008928, 2007-Ohio-2441, Eff
21 (plaintiff must also prove that employee's.
acts were reasonably foreseeable to the employer).
Plaintiffs cannot succeed on this claim. Dean Raimondo is a former faculty member and
well-eredentialed administrator who has no history of criminal, tortious, or otherwise dangerous
or incompetent behavior that would make anyone—including her employer—question her
qualifications or actions. And Plaintiffs .are not aware of any such conduct. (D. Gibson. Dep: at
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451:3-452:18, Gibson's Bakery Dep. at 176:5-10; Allyn W. Gibson at 471:18-472:4.) There is
no evidence that Oberlin College was negligent in hiring, retaining, or supervising her. Marvin
Krislov, who was president of the College during the events at issue in this lawsuit, testified that
the hiring and promotion of Dean Raimondo was supported and approved within the College.
(Krislov Dep. at 25:18-28:5).
Earlier this week, Plaintiffs sought to add the conduct of Oberlin College employees
Chris Jenkins, Jan Miyake, and Ms. Reed to this claim. (Gibson's Bakery Dep. at 175:15-176:2,
186:1-6.) Plaintiffs cannot "set forth specific facts" showing that the College was negligent in
hiring, retaining, or supervising any of these individuals. Summa Health System, 2018 -Ohio372,

I 31.

Importantly, Plaintiffs cannot present any evidence that any of these employees are

incompetent, that Oberlin College had "actual or constructive knowledge of such incompetence,"
or that the College was negligent in hiring or retaining any of them, all of which are required
elements of this claim. Collins, 2005 -Ohio-3797, ¶ 32; (Gibson's Bakery Dep. at 180:22-181:18,
193:1-194:17.).
To the extent Plaintiffs' claim is based on Dean Raimondo or any employee not seeking
to stop the protests, Plaintiffs cannot compel Oberlin College to speak, absent some contractual
agreement. See supra Secs. II & III. In addition, such allegations—particularly for a negligent
hiring and supervision claim--are tantamount to educational malpractice, which Ohio law does
not recognize. See, e.g., Buescher, 2014 WL 1910907, at *4 (a claim for negligent hiring and
supervision is indistinguishable from educational malpractice). There is no genuine fact dispute
that Oberlin College did not negligently hire, retain, or supervise Dean Raimondo or any other
employee.
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Xl.

Plaintiffs do not have standing to assert a trespass claim for property that they do
not own (Count Eight).31
Plaintiffs' trespass claim fails as matter of law because the owner of the parking lot

i.e.,

the site of the alleged trespass—is not a plaintiff. To prove a trespass claim, a plaintiff must
show that: "(1) he or she had a possessory interest in the property; and (2) the offending party
entered the property without consent or proper authorization or authority." Bell v. Joecken, 9th
Dist. Summit, 2002 -Ohio -1644, at *2 (Apr. 10, 2002). Because a trespass action is "designed to
protect one's interest in exclusive possession of real estate, the claimant must establish a
possessory interest in the premises at time of the trespass." Elite Designer Homes, Inc. v.
Landmark Partners, 9th Dist. Summit No., 2006-Ohio-4079, ¶ 28 (emphasis added). That
possessory interest may be either actual or constructive. Id. "[L]egal title to the real estate will
ordinarily constitute constructive possession sufficient to permit an action in trespass." Kay
Homes, Inc. v. South, 11 th Dist. Lake No. 93-L-182, 1994 WI., 660600, *2 (Nov. 18, 1994)
(citing Rowland v. Rowland, 8 Ohio 40, 42 (1837)).
Off Street Parking, Inc. ("OSP")—but not any of the Plaintiffs

owns the parking lot

behind Gibson's Bakery. (Compl. IT60 ("OSP is the owner of the parking lot immediately
contiguous to Oberlin College[.]"); D. Gibson Dep. at 530:18-21.) David Gibson and Gibson
Bros., Inc. may own stock in OSP, but that does not give them standing to pursue a claim on
behalf of OSP because "only a corporation and not its shareholders can complain of an injury
sustained by, or a wrong done to, the corporation." Hershman 's Inc. v. Sachs-Dolmar Div., 89
Ohio App.3d 74, 77, 623 N.E.2d 617 (9th Dist. 1993); see also Texlon Corp. v. Smart Media of
Delaware, Inc., 9th Dist. Summit Nos. 22098, 22099, 2005 -Ohio-4931, id 126 (a shareholder may
not recover personally for an injury to the corporation). OSP is not a party to this lawsuit.
Plaintiffs previously announced their intent to abandon the trespass claim against Dean Raimondo.
(Pls.' Resp. in Opp. to Defs.' Partial Mot. to Dismiss, at p. 10 (filed Dec. 20, 2017)).
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Further, the Court has prohibited Defendants from deposing a representative of OSP, signaling
its belief that no fact issue remains on this claim. (Entry and Ruling on All Pending Motions, at
p. 2, dated Feb. 14, 2019.)
Even so, Plaintiffs claim that they have a nebulous "possessory and/or use right for the
parking lot located behind Gibson's Bakery," which is for the "exclusive use of patrons of the
downtown businesses, including Plaintiffs' business." (Compl. In 60, 162.) But Plaintiffs—
owners and employees of one downtown business—cannot show they or their customers had the
exclusive right to use the parking lot to the exclusion of all other, downtown businesses. Elite
Designer Homes, 2006-Ohio-4079, ¶ 28. Further, as shareholders in OSP, Plaintiffs have not
sustained any purported injury distinct from that of OSP. See Hershman 's, Inc., 89 Ohio App.3d
at 77 (a shareholder may pursue a claim if he suffers an injury separate and distinct from that of
the corporation). Plaintiffs' trespass claim fails as a matter of law.
CONCLUSION
Summary judgment should be granted in favor of Oberlin College as to each Plaintiff on
all eight of Plaintiffs' claims. Under Civ.R. 56, the Ohio and U.S. Constitutions, and the case
law cited herein, no genuine issues of material fact exist for this Court to consider, and Oberlin
College is entitled to judgment as a matter of law.
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